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In the Court of Appeals of the District of Columbia. 


No. 2549. 

A. F. Enquist, Appellant, 
vs. 

George A. Diddex and Mary C. Diddex. 


a Supreme Court of the District of Columbia. 

At Law. No. 55444. 

George A. Diddex and Mary C. Diddex, Plaintiffs, 

vs. 

A. F. Enquist, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed February 3, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55444. 

George A. Diddex and Mary C. Diddex, Plaintiffs, 

vs. 

A. F. Enquist, Defendant. 

The plaintiffs, George A. Didden and Mary C. Didden, sue the 
defendant, A. F. Enquist, for that heretofore, to wit, on the 27th day 
of February, A. D. 1912, the defendant executed a certain writing 
obligatory, the said writing obligatory being under seal, a counterpart 
whereof is now to the Court here shown, the date whereof is the date 
and year aforesaid, whereby one, Albert Carry, the assignor of the 
plaintiffs herein, did lease, let and demise to the said defendant, A. F. 
Enquist, for the full term of five years from the 1st day of March, 
A. D. 1912, sub lot numbered Sixty-one (61) in Square numbered 
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provements thereon, and in and by said writing obligatory, the de¬ 
fendant did covenant and agree with the said Albert Carry, the as- 
signor ol the plaintiffs herein, that he would yield and pay unto the 
said assignor of the plaintiffs herein, his heirs and assigns, the 
2 sum of Eleven thousand seven hundred dollars ($11,700), in 
monthly installments, in advance as follows, One hundred 
and fifty dollars on the execution of the said lease as the first install¬ 
ment in ad\ anee, and a like sum on the first day of each ensuing 
month thereafter until September 1st, 1912, Two hundred dollars on 
September 1st, 1912, as the seventh installment in advance, and a 
like sum on the first day of each ensuing month thereafter during the 
term of the said writing obligatory. That on, to wit, the 31st day of 
May, A. D. 1912, the said Albert Carry assigned in writing and under 
seal all his right title and interest under and by reason of said writing 
obligatory, to George A. Hidden and Mary C. Hidden, the plaintiffs 
herein. And the plaintiffs say that both Albert Carrv. their assignor, 
and they themselves have kept and performed all and singular the 
covenants in said lease by them to be kept and performed, but the 
defendant did not keep and perform the covenants in said writing 
obligatory to be by him kept and performed, but on the contrary 
thereof has failed to pay the installment of rent due on the 1st day of 
January, A. H. 1913, amounting to the sum of Two hundred dollars, 
and still refuses to pay the same, although the plaintiffs have re¬ 
quested him so to do. To the damage of the plaintiffs in the sum of 
Two hundred dollars. 


And the plaintiffs claim the sum of Two hundred dollars with in¬ 
terest thereon from the 1st day of January, A. H. 1913. 

(2.) The plaintiff's, George A. Hidden and Mary C. Hidden, sue 
the defendant, A. F. Enquist, for money payable by the de- 
3 fendant to the plaintiffs for goods sold and delivered by the 
plaintiffs to the defendant, and for work done and materials 
provided by the plaintiffs for the defendant at his request, and for 
money paid by the plaintiffs for the defendant at his request, and for 
money lent bv the plaintiffs to the defendant, and for money paid 
by the plaintiffs for the defendant at his request, and for money re- 
cen ed tlie defendant for tlie use of the plaintiffs, and for money 

found to be due from the defendant to the plaintiffs on accounts 
stated between them, and for money due and owing for the use and 
occupation of Sub-lot Sixtv-one (61) in Square Six hundred and 
thirty (630) otherwise known as premises numbered 425, 427 and 
429 New Jersey Avenue Northwest, in the City of Washington in 
the Histrict of Columbia. 

And the plaintiffs claim of the defendant the sum of Two hun¬ 
dred dollars ($200) with interest thereon from the 1st day of Janu¬ 
ary, A. H. 1913, besides costs of suit. 

JOSEPH I. WELLER, 
Attorney for the Plaintiffs . 
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District of Columbia, To wit: 

George A. Didden, being first duly sworn, on oath deposes and 
says that he is one of the plaintiffs named in the declaration filed 
herewith wherein A. F. Enquist is named defendant and that he has 
personal knowledge of all the matters hereinafter set forth, that the 
defendant is indebted to the plaintiffs in the sum of Two hundred 
dollars ($200) with interest thereon from the 1st day of January 
A. D. 1913, being the installment of rent due under the lease 

4 between the assignor of the plaintiffs, Albert Carry, and the 
defendant as set up in the declaration attached hereto and 

prayed — be made part hereof, that the defendant executed a certain 
lease with said Albert Carry, the assignor of the plaintiffs, whereby 
said Albert Carry leased to the defendant and the defendant leased of 
said Albert Cam* Sub-lot numbered Sixty-one (61) in Square num¬ 
bered Six hundred and thirty (630) otherwise known as premises 
numbered 425, 427 and 429 New Jersey Avenue, Northwest, in the 
City of Washington, in the District of Columbia, together with the 
improvements thereon for a period of Five years at a rental of Eleven 
thousand seven hundred dollars ($11,700), payable in monthly in¬ 
stallments in advance, as follows—One hundred and fifty dollars on 

t J 

the execution of the lease as the first installment in advance, and a 
like sum on the first day of each ensuing month thereafter until Sep¬ 
tember 1st, 1912, Two hundred dollars on September 1st, 1912, as the 
seventh installment in advance, and a like sum on the first day oi 
each ensuing month thereafter during the term of the said lease, 
that on, to wit, the 31st day of May A. D. 1912, the said Albert Carry, 
above referred to, assigned in writing and under seal all his interest 
in and to the said lease to George A. Didden and Mary C. Didden, the 
plaintiffs named in the declaration filed herewith. That the defend¬ 
ant received due notice of the said assignment of the said lease, after 
which the said defendant paid the fourth to the ninth installments of 
rent due inclusive to the plaintiffs, but this affiant says that the in¬ 
stallment of rent due on the l«t day of January, A. D. 1913, has not 
been paid and that the same is past due and owing, that de- 

5 mand has been made of the defendant for the said rental due 
the 1st day of January, A. D. 1913, under the terms of the 

said lease, but the defendant has refused and still refuses to pay the 
same, and that there is due and owing to the plaintiffs from the de¬ 
fendant the sum of Two hundred dollars ($200), with interest 
thereon from the 1st day of January, A. D. 1913, exclusive of all set¬ 
offs and just grounds of defense. 

GEO. A. DIDDEN. 

Subscribed and sworn to before me this 3rd dav of January, A. D. 
1913. 

Fseal.1 BURR N. EDWARDS, 

Notary Public , D. C. 
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6 (Copy.) 

This lease, Made and entered into this 27th day of February', A. D. 
1912, by and between Albert Carry, of the City of Washington, Dis¬ 
trict of Columbia, party of the first part, and A. F. Enquist, of the 
same place, party of the second part. 

M itnesseth, That the said party of the first part, for and in con¬ 
sideration of the rents, covenants and agreements hereinafter agreed 
to be paid, kept and performed by the said party of the second part, 
has demised, leased and to-farm-let unto the party of the second part, 
the premises known as Nos. 425, 427 and 429 New Jersey Avenue, 
Northwest, being sub-lot numbered Sixtv-one (61) in Square num¬ 
bered Six hundred and thirty (630). in the City of Washington. Dis¬ 
trict of Columbia, for and during the term of Five years from the 
First day of March. A. D. 1912. at and for the rental of Eleven thou¬ 
sand seven hundred (11.700) Dollars, payable in monthlv install¬ 
ments in advance as follows—One hundred and fifty (150) Dollars 
on the execution of this lease as the first installment in advance, and 
a like sum on the First day of each ensuing month thereafter until 
September 1st. 1912. Two hundred dollars (200) on September 1st. 
1912, as the seventh installment in advance, and a like sum on the 
First day of each ensuing month thereafter. 

And the said party of the second part, for and in consideration of 
the premises, doth covenant, promise and agree to and with the said 
Part> of the first part, bis heirs and assigns in manner following, 
that is to say, that he will well and truly pay, or cause to be paid To 
the said party of the first part, his heirs and assigns, the rent 

7 herein reserved at the time the same shall become due and 
payable, that he will use said premises onlv for the purpose 

of conducting and carrying on therein the automobile garage busi¬ 
ness except other business incident to the subletting of a portion of 
the said premises, however before said subletting written consent to 
be first obtained from said party of the first part, that he will not as¬ 
sign this lease, or in any manner part with the possession thereof 
without the consent in writing of said party of the first part, his heirs 
or assigns, first had. that he will not use said premises or any part 
thereof for any unlawful purpose, that he will pay all water rent, 
electric lipht, power nrul sins bills ns mny become ohnriienble niininst 
the premises during the term aforesaid,* and that at the end thereof 
he will peaceably and quitelv deliver up the said premises in as good 
condition as the same are now. reasonable wear and tear thereof and 
damage by the elements, excepted, it being understood and agreed 
that the part\ of the second part is tomake all necessary repairs to said 
premises, during the term aforesaid, and the party of the first part is 
to make repairs only to the roof of said premises, party of the second 
part to make all repairs to elevator, pump and fixtures. 

And it is further agreed that in event the premises herebv demised 
be so injured by fire, the elements or other casualty as to be rendered 
untenantable, the rent during the time said premises shall so remain 
unfit for occupancy, shall cease but shall begin again as soon a« said 
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building is rebuilt or repaired which rebuilding or repairing 
8 the said lessors agree to do with reasonable speed, if said prem¬ 
ises shall however be totally destroyed by fire the elements or 
other casualty then this lease shall cease and determine and all lia¬ 
bility for rent hereunder shall cease upon payment of the rent to the 

dav of the fire or other casualty. 

And at the expiration of this lease the said party of the second part 
shall have the privilege of renewing same for an additional term of 
Five years from the date thereof at and for the rental of Fifteen thou¬ 
sand (15,000) Dollars, payable in monthly installments, in advance, 
of Two hundred and fifty (250) Dollars at and upon the same condi¬ 
tions as herein provided. 

And it is further agreed by and between the parties hereto that it 
the said party of the second part shall fail to pay the rent herein re¬ 
served within fifteen days after the same shall have become due and 
payable, or shall fail to keep and perform any and all the agreements 
and covenants herein by them entered into and agreed to be kept and 
performed, then the term herein created, at the option of the party 
of the first part, his heirs and assigns, shall terminate, and he shall 
and may proceed to recover possession of the said premises under and 
by virtue of a seven davs’ summons under the proMsion of an act of 
Congress to establish a Code of Daws for the District of Columbia, ap¬ 
proved March 3. 1901. or by such other legal proceedings as may at 
the time be in operation in like cases. 

This lease to terminate and be at an end without cost or liability, 
at any time, to said party of the first part, that the United States may 
require possession of said property, after the same has been ac- 
9 quired by the United States either by way of direct purchase 
or by way of condemnation proceedings. 

And it is further agreed that no waiver of one breach of any cove 
nant herein contained shall be construed to operate as a waiver of 
any subsequent breach or of the covenant itself. 

in testimony whereof, the parties hereto have hereunto set their 
hands and seals, in duplicate, on the day and year first hereinbefore 

written. _ _ , 

(Signed) ALBERT CARRY, [seal.] 

(Signed) A. F. ENQUIST. I>eal.1 

Signed sealed and delivered in the presence of— 

(Signed) BURR N. EDWARDS. 

(Signed) EDWD. L. LEWIS. 

Pleas and Affidavit. 

Filed February 8, 1913. 

******* 

1. The defendant A. F. Enquist for plea to the first count of the 
plaintiffs’ declaration filed in the above-entitled cause says that on the 
27th day of February, 1912. he executed a certain writing under seal 
wherebv one Albert Carrv. the other party to said instrument, leased 
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premises Nos. 425, 427 and 420 New Jersey Avenue, Northwest, 
'N ashmcton, Fistrict of Columbia, to the defendant, for the purpose 
of conducting and carrying on therein an automobile garage busi¬ 
ness. upon certain terms and conditions as alleged in said first 
10 count of said declaration and as contained and set forth in 
. >aid lea>e. That by the terms of the aforesaid lease the lessor 
therein agreed that should said premises be iniured and rendered un¬ 
tenantable by fire, the elements or other casualty, the rent during the 
time said premises should so remain unfit for occupancy should cease 
and that no rent should be charged or become due until said lessor 
rendered the said premises t°nantable. which said necessary rebuild¬ 
ing or repairing the lessor agreed to make with reasonable speed. 
That on the 24th day of November. 1012. the elevator in the afore¬ 
said premises which had been erected and constructed prior to the 
time of defendant’s occupancy which was used bv said defendant for 
transporting, conveying and carrying automobiles, without which 
said building was untenantable, through no fault, negligence or care- 
les«nes> of the defendant or bis agents but by reason of the impropeT 
construction thereof was wrecked and became and has remained en¬ 
tirely unfit for service, which said casualty, of which the plaintiffs 
had notice, rendered said premises untenantable: that the plaintiffs 
or their agents have not rebuilt or reconstructed said elevator and 
have wholly failed to make said premises tenantable as required bv 
the terms of said lease and therefore bv the terms of the aforesaid 
lease no instalment of rent was due said plaintiffs on the first day of 
January. 1013. nor did anv rent accrue for said period as claimed in 
said declaration and that on the 24th day of November. 1912. said 
binldmg was bv said casualty rendered untenantable and from 
thence hitherto the said premises hath so remained. 

2. For plea to the second count of said declaration the defendant 
says that he did not promise as alleged. 

ii * to Me second count of said declaration 

11 the defendant says that he is not indebted as alleged. 

ANDREW WILSON, 

JAS. P. SCHICK, 

Attorneys for Defendant. 


District of Columbia, To wit: 

., A j E J lt l ulst - l*i»* tiM duly sworn deposes and says: That he is 
the defendant named in the declaration filed in this cause wherein 
Oeorge A. Didden and Mary C. Didden are named as plaintiffs; that 
he has a good defense to the cause of action set out in said declaration 
and to each and even- count thereof and that he is not indebted in 
to said plaintiffs: that he executed a certain writing on the 
2 ith day of February, 1012, whereby Albert Carry leased to him 
premises known as Nos. 425, 427 and 429 New Jersey Avenue, North- 
west, Washington, D C.; that until said suit was filed he had no 

,o n ?bc nf fl -o7 ff n0 "7 that T d AIbert Carr >- had assigned said lease 
to the plaintiff or to any other person or persons; that on the 24th 
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day of November, 1912, the elevator in the building on the aforesaid 
premises, which had been erected and constructed prior to his occu¬ 
pancy, without fault, negligence or carelessness on his part or on the 
part of his agents, by reason of its improper construction was 
wrecked and became entirelv unlit for use and that bv reason of said 

i » 

casualty said premises became untenantable, said premises being un¬ 
tenantable and unfit for occupancy without an elevator, that the les¬ 
sors have not rebuilt or reconstructed said elevator as required 

12 by the termsof said lease and that said premises have remained 
untenantable from said date of November 24, 1912. That by 

the terms of said lease should said premises be rendered untenantable 
the rent on said premises should cease until such time as said prem¬ 
ises were made tenantable by the lessors, and therefore the said prem¬ 
ises being rendered untenantable by said casualty and not having 
been rendered fit for occupancy by the lessors no installment of rent 
became due on January 1. 1913. and there is therefore nothing due 
and owing from the defendant to the plaintiffs. 

A. F. ENQUIST. 

Subscribed and sworn to before me this 7th dav of February. 1913. 

[seal.] CLARA D. INGRAM. 

Notary Public, D. C. 

Motion for Judgment. 

Filed Februarv 15, 1913. 

******* 

Come now the plaintiffs and move the Court for judgment against 
the defendant for failure to file a sufficient affidavit of defense. 

JOSEPH I. WELLER, 
Attorneys for Plaintiffs. 

13 Andrew Wilson. Esq., Jas. P. Schick, Esq., Attorneys for de¬ 

fendant : 

Please take notice that the motion for judgment in the above enti¬ 
tled cause has been calendared for hearing for Friday, February 
21st. at Ten A. M., or as soon thereafter as Counsel can be heard. 

JOSEPH I. WELLER. 

/ 

Attorneys for Plaintiffs. 
Supreme Court of the District of Columbia. 

Friday, February 21 st, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice, presiding. 

******* 

Upon consideration of plaintiffs' motion filed herein by their at¬ 
torney for judgment against the defendant for failure to file a 
sufficient affidavit of defense, it is ordered that said motion be and 
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the same is hereby granted. Wherefore it is considered that the 
plaintitt herein recover of the defendant the sum of Two Hundred 
Dollars ($200.) with interest thereon from the 1st dav of January 

A. D. 1913, .together with costs of suit to be taxed by the clerk and 
have execution thereof. 

From the foregoing the defendant by his attorney, in open court, 
notes an appeal to the Court of .Appeals, whereupon the 
14 penalty of a bond for costs is hereby fixed in the sum of One 
Hundred Dollars. 


Memorandum. 


March 14. 1913.—Appeal bond approved and filed. 


Assignments of Error. 

Filed March 22,1913. 

******* 

^ le defendant, A. F. Enquist, by his attorneys Andrew 
\\ llson and James P. Schick and says that the Court erred as follows: 

1* In holding that the affidavit of defense filed bv the defendant, 
A. F. Enquist was insufficient under the Seventv-third Rule of the 
Supreme Court of the District of Columbia. 

%. 2 * gating the motion of the plaintiffs George A. Didden and 
Alary C. Didden for judgment against the defendant A. F. Enquist 
for failure to file a sufficient affidavit of defense, and in entering 
judgment against said defendant. 

ANDREW AVILSON, 

JAS. P. SCHICK, 

Attorneys for Defendant. 

Service accepted this 21st dav of March 1913 
JOSEPH I. WELLER,' 

Attorney for Plaintiffs. 
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Designation of Record on Appeal 
Filed March 22, 1913. 


The Clerk will please prepare a transcript of the record in the 
above-entitled cause for appeal to the Court of Appeals of the Dis¬ 
trict of Columbia, said transcript to contain the following: 

1. Plaintiffs declaration, affidavit and copv of lease attached 
thereto. 

2. Defendant’s pleas and affidavit of defense. 

3. Plaintiffs’ motion for judgment. 

of 4 Court ^ gralUing I’to'ntiffs’ motion for judgment and judgment 
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5. Note of appeal and order fixing amount of cost bond on appeal 

at $100. , „ ... 

6. Memorandum of filing and approval of appeal bond. 

7. Assignment of Errors. 

8. This designation of record on appeal. 

ANDREW WILSON, 

JAS. P. SCHICK, 

Attorneys for Defendant. 

% 

We agree to the above as the record on appeal in this case. 

JOSEPH I. WELLER, 

Attorney for Plaintiffs. 
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Supreme Court of the District of Columbia. 


Exited States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to to. 
both inclusive, to he a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55444. at Raw wherein xeorge 
\ Hidden et al. are Plaintiffs and A. F. F.nqmst is Defendant, as the 
same remains upon the files and of record in said Court. 

Tn testimony whereof. T hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
21 st day of April, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2549. A. F. Enquist. appellant, vs. George A. Hidden and . 

C. Hidden. Court of Appeals, District of Columbia. Filed Apr. 26. 
1913. Henrv W. Hodges, clerk. 
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IN THE 


Court of Appeals of the District of Columbia 

OCTOBER TERM, 1913. 


No. 2549. 


A. F. Enquist, Appellant, 
vs. 

George A. Didden and Mary C. Didden, 

Appellees. 


BRIEF FOR APPELLANT 


Statement of Case. 

The appellant, defendant below, by a lease (R., pp. 4-5) 
dated February 27, 1912, leased from one Albert Carry 
premises known as 425, 427, 429 New Jersey Avenue, 
Northwest, Washington, District of Columbia, improved 
by a three-story brick building, by the terms of this instru¬ 
ment the lessee was restricted in his use of the aforesaid 
premises to that of conducting therein of an automobile 
garage business. Subsequently to the execution of this 
lease the appellant entered into possession of the property 
and opened an automobile garage business and conducted 
the same therein until about December 1, 1912. The said 
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business being carried on under the name and style of 
“New Jersey Avenue Garage.’' 

It is alleged by the appellees in their declaration (R., p. 2 ) 
that the lessor, Albert Carry, by an instrument in writing 
and under seal assigned to the appellees, plaintiffs below, 
all his right, title and interest in said lease, but no copy of 
this instrument is found among the pleadings in the case. 
The appellant, in his affidavit of defense, (R. p., 6) al¬ 
leged that no notice of this assignment was given and that 
he had no notice of such assignment until suit was brought 
against him. 

The lease above mentioned contains certain covenants re¬ 
garding the repairs to be made to the premises during the 
term of the lease, which covenants are as follows: 

First. “That at the end thereof he will peaceably 
and quietly deliver up the said premises in as good 
condition as the same are now, reasonable wear and 
tear thereof and damage by the elements excepted, it 
being understood and agreed that the party of the sec¬ 
ond part is to make all necessary repairs to said prem¬ 
ises during the term aforesaid, and the party of the first 
part is to make repairs only to the roof of said prem¬ 
ises, party of the second part to make all repairs to 
elevator, pump and fixtures.” 

Second. “And it is further agreed that in event the 
premises hereby demised be so injured by fire, the 
elements or other casualty as to be rendered untenant¬ 
able, the rent, during the time said premises shall so 
remain unfit for occupancy, shall cease but shall begin 
again as soon as said building is rebuilt or repaired 
which rebuilding or repairing the said lessors agree to 
do with reasonable speed, if said premises shall how¬ 
ever be totally destroyed by fire the elements or other 
casualty then this lease shall cease and determine and 
all liability for rent hereunder shall cease upon payment 
of the rent to the day of the fire or other casualty.” 




3 


The appellant in his affidavit of defense (R., p. 6 ) alleges 
that on November 24 , 1912 , the elevator in the building was 
wrecked and that by reason of this casualty the premises 
were rendered untenantable and therefore by the terms of 
the lease the lessors were required to repair this elevator 
and that by reason of the failure of the appellees to so 
repair he was relieved from the payment of rent. Upon ap¬ 
pellants refusal to pay the instalment due January, 1 , 
1913 , appellees brought their suit. The suit was originally 
brought in the Municipal Court of the District of Columbia 
for the sum of $ 200.00 with interest and costs, for rent al¬ 
leged to be due for the month of January, 1913 . Prior 
to the trial of said cause the appellant filed his petition in 
the Supreme Court of the District of Columbia praying 
that a Writ of Certiorari be issued to remove said cause to 
said Supreme Court of the District of Columbia for trial. 
The writ was issued and the case removed as prayed in the 
said petition. Thereafter the appellees filed in the said Su¬ 
preme Court of the District of Columbia a declaration, 
accompanied by a copy of the lease in question and an 
affidavit setting forth the cause of action (R., pp. 1 - 5 ). 
The appellant thereupon filed his plea to said declaration 
and filed therewith an affidavit stating the facts on which 
he relied for his defense. (R., pp. 5 - 7 ). A motion was 
then filed by the appellees asking the Court for judgment 
against the appellant for failure to file a sufficient affidavit 
of defense (R., p. 7 ) under Rule Seventy-three of said Su¬ 
preme Court and upon a hearing this motion was granted 
and the Court entered a judgment against the appellant 
(R., pp. 7 - 8 ) and from this action of the Court the appel¬ 
lant appealed to the Court of Appeals. 
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m 

First and Second Assignments of Error. 

The appellant in his affidavit of defense filed in the Court 
below, relies solely for his defense on the terms of the lease 
on which the action is based. Therefore this instrument must 
be examined and construed in order to determine whether 
or not the facts alleged in said affidavit constitute a de¬ 
fense and relieve the appellant from any obligation to the 
appellees. This consideration may, furthermore, be con¬ 
fined to the covenants contained in said lease relating to the 
repairs of the building and premises. 

The first covenant in the lease required the lessee to de¬ 
liver up possession if the premises at the end of his term in 
as good condition as they were when he entered into po- 
session of the same, usual wear and tear and damage by the 
elements excepted; to make all necessary repairs to the 
premises, specifying the elevator, pump and fixtures and 
excepting only the repairs to the roof. The repairs to the 
roof the lessor was required to make. The second cove¬ 
nant provided that in the event the premises were so in¬ 
jured by fire, the elements or other casualty as to be ren¬ 
dered untenantable, the rent, during the time the premises 
remained unfit for occupancy should cease and only begin 
again when the premises were repaired or rebuilt which 
repairing or rebuilding the lessor agreed to do and that 
with reasonable speed. 

The question to be determined in the construction of any 
contract is the intention of the parties and this intention 
must govern. In construing a lease it is necessary to con¬ 
sider the same as a whole in order to arrive at the inten¬ 
tion of the parties and no part, section, or covenant of the 
same should be read or considered except in the light of 
the whole instrument. Therefore the covenants in the lease 
in question should be read and construed together and not 
separately. 

“The general rule is that a written lease is to be 
construed according to the intention of the parties 
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thereto and that such intention is to be gathered from 
the whole instrument rather than from a single clause 
thereof.” 

Cyclopedia of Law and Procedure, Vol. 24 , p. 914 . 

“Leases should be construed as all other contracts 
with reference to discovering the intention of the par¬ 
ties from the instrument as a whole.” 

Barrett et al. vs. Johnson, 2 Ind. App., 25 . 

It is contrary to well settled rules of construction to give 
a lease a narrow or technical interpretation based upon a 
single word or clause; the intent must be gathered from an 
examination of the instrument as a whole and such a con¬ 
struction placed upon it as will render all of its parts con¬ 
sistent and harmonious. 

“The intention of the parties is to be ascertained by 
an examination of the whole instrument and its effect 
upon any proposed construction and such a construc¬ 
tion should be adopted as will carry that intention into 
effect although a single clause alone considered would 
lead to a different construction/’ 

Water Power Co. vs. Lewiston, 95 Me., 171 . 

In the case of Harlow vs. Lake Superior Iron Company, 
36 Mich., 105 , concerning the construction of a lease the 
Court said: 

“It would not only be unjust but contrary to the 
well settled rules of construction to dispose of this 
case upon any narrow or technical view, based upon 
any particular word or clause in the lease. * * * 

And while a consideration of some particular part 
standing alone, might point to a certain definite result, 
yet we must still recognize the fact that any such clause 
may be controlled by the connection in which it is used, 
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or by other parts of the same instrument; and that the 
legal construction or conclusion arising from the en¬ 
tire instrument may be entirely different from, or even 
contrary to and at variance with the conclusion which 
a part standing alone would seem to indicate.” 

Another well settled rule of construction regarding deeds 
and leases is that they should be most strongly construed 
against the grantor and lessor and most favorably construed 
in favor if the grantee and lessee. 

“It is a familiar cannon of construction that all 
grants, contracts, deeds, and leases of every descrip¬ 
tion shall be most strongly construed against the 
grantor, and if there be any doubt or uncertainty as to 
the meaning of any such grant, deed, or lease, it shall 
be construed most strongly in favor of the grantee.” 

Schmohl vs. Fiddick, 34 Ill. App., 190 . 

“But even if there was an ambiguity, the construc¬ 
tion must prevail that is most strong against the lessor, 
for he might have expressed himself more clearly, and 
every man's grant is to be taken most strongly against 
himself.” 

Windsor Hotel Co. vs. Hawk, 49 Howard Pr. (N. 

Y.), 258 . 

“If however there is doubt as to the meaning of the 
words used they should under well settled rules, be con¬ 
strued most favorably to the lessees.” 

Loesser vs. Liebmann, 14 N. Y., Supple., 569 . 

A reasonable and equal construction and one that is ob¬ 
viously just is to be adopted. The Court in its opinion in 
Howeth vs. Anderson, 25 Texas, 557 ; said: 

“A construction should be avoided if it can be done 
consistently with the tenor of the agreement, which 
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would be unreasonable or unequal; and that construc¬ 
tion which is most obviously just is to be favored as 
most in accordance with the presumed intent of the 
parties.” 

The covenants in the lease in question, construed in the 
light of the foregoing rules and decisions, seem to indicate 
that the lessee should make such repairs as would be neces¬ 
sary to preserve the premises during his tenancy and de¬ 
liver them to the lessor at the end of his term in as good 
condition as he found them (excepting the usual wear and 
damage by the elements) and that the lessor was required 
to make all repairs made necessary by fire, the elements or 
other casualty and relieved the lessee from the payment of 
rent during the time required to make these repairs. 

There seems to be an evident intent to distinguish be¬ 
tween ordinary and extraordinary repairs. The tenant 
under this lease was required to make ordinary repairs but 
the intention as gathered from the second covenant seems 
to be that the lessor would make all extraordinary repairs 
and restore the premises to a condition fit for occupancy 
when made untenantable by fire, the elements or other cas¬ 
ualty. It is the obvious intention of the parties by the 
second covenant to qualify the first covenant and to relieve 
the tenant in the event of accident from liability for re¬ 
pairs occasioned thereby and to relieve him from the pay¬ 
ment of rent at such a time. 

The clause ifi this lease regarding repairs to the elevator 
must be considered with all the other covenants in the lease 
and cannot be considered separately and alone. The ele¬ 
vator being a part of the premises was subject to injury 
by casualty to the same extent as any other part of the 
building and therefore the lessor was required to repair 
any damage to the elevator occasioned by fire, the elements 

or other casualty. 

This question is discussed by the Court of Appeals o 
New Jersey in the case of Allen vs. Fisher, 49 Atlantic 


Rep., 477 . The lease in the ease containing two covenants 
regarding repairs as follows: 

“Sec. 3 . That the lessee will not knowingly do or 
commit, or willingly suffer to be done or committed, 
any act or thing contrary to the conditions or stipula¬ 
tions of the policy or policies of insurance on the prem¬ 
ises and that he will peaceably deliver up the premises 
hereby demised at the end of the said term, in the same 
order and condition that he received the same, reason¬ 
able wear and tear and damage by accidental fire alone 
excepted.*’ “Sec. 17 . All repairs are to be made and paid 
for by the said tenant and lessee, including water rent; 
and it is expressly stipulated, understood and agreed 
that the said lessor shall be exempt and relieved from 
the making of any repairs, alterations or improvements 
during the continuance of this lease, the said lessee 
hereby covenanting to make and do the same.” 

In its opinion the Court said: 

“The covenant of the lessee contained in the seven¬ 
teenth section of this lease standing alone required him 
to make all repairs to the premises including those made 
necessary by either partial or total destruction by fire. 

Wood Landl. and Ten. Articles 369 , 370 , and cases 
cited. 

“The third section relieves him from this responsi¬ 
bility, providing the injury to the premises results from 
a fire which is accidental. The latter clause is contained 
in the printed portion of the lease which was used by 
the parties, whik the seventeenth section is inserted in 
writing. The ordinary rule of construction where the 
sections of an instrument are inconsistent is that those 
which are written will control and those which are 
printed will be disregarded, the presumption being that 
the latter have been left in through oversight. It is 
insisted on behalf of the plaintiff that this rule is ap- 
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plicable in the present case, and requires the rejection 
of the limitation on the lessee’s liability to repair con¬ 
tained in this section of the lease. But the rule referred 
to does not prevail where the various provisions of the 
instrument, although apparently inconsistent, can be 
reconciled, and all given effect. If all the provisions 
can be retained and interpreted together none are to 
be rejected. We think that this instrument can be fairly 
interpreted so that both of these provisions can be 
retained; and that, by its true construction the lessee 
is bound to make all such repairs as may be necessary 
for the preservation of the premises in the condition in 
which he received them from the lessor, except those 
which are required by reason of ordinary wear and tear 
or by reason of accidental fire, and also such extraordi¬ 
nary repairs, alterations, or improvements as the parties 
may agree shall be made during the continuance of the 
lease.” 


We also quote from a similar case in Massachusetts: 

“In one clause of the lease it is provided that ‘all the 
buildings, machinery, fixtures and apparatus are to be 
kept in repair and maintained in good condition by the 
said lessee.’ In another clause the said lessee covenants 
that he will quit and deliver up the premises at the end 
of the term in as good order and condition (reasonable 
use wearing thereof, fire and other unavoidable cas¬ 
ualties excepted) as the same now are or may be put 
into by the said lessor. In the third clause the lessee 
covenants to keep the building insured against loss by 
fire in the sum of $5,000, payable to the lessor in case of 
loss. The clause first recited is inserted in writing, 
while the others contained in the printed form of lease 
which were used by the parties. And where clauses in 
an instrument are inconsistent it is the usual rule of 
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construction that such as are written will control those 
that are printed, on the presumption that the latter were 
left by inadvertance. But if they can all be retained 
and interpreted together, none are to be rejected. 

“To support the plaintiff’s construction, the limitation 
in the second clause, which excepts reasonable use and 
wear, fire and other unavoidable casualties must be re- 
jected as wholly without force or application, and the 
lessee is to be held, in case of the destruction of the 
property by fire, to replace it, although he is also to 
keep it insured at his own expense, for the benefit of 
the lessor. 

“We think the more just conclusion is that the ex¬ 
ception was intended to qualify both the covenants to 
repair and to deliver up the premises; and that the 
object of the written clause was to stipulate that the 
lessee should do his own repairs and not call upon the 
lessor to keep the estate in tenantable condition.” 

Ball vs. Wyeth, 8th Allen, 275 (Mass). 

The case under discussion is a much stronger case than 
the last two above cited, for the reason that the lease here 
is an instrument wholly in typewriting while covenants in 
the leases above mentioned were partly in a printed form 
and partly in writing. The Courts, it will be noted, insisted 
upon construing the printed sections with the written sec¬ 
tions although the covenants were apparently inconsistent 
and although it was contended that the printed sections 
were not stricken out through inadvertance or oversight. 
Therefore we submit that the lease in this case being wholly 
in typewriting it should be considered as a whole and all of 
its sections and covenants should be construed together and 
no part or covenant rejected. 


The affidavit of defense must now be considered and con¬ 
strued. In doing so it should be borne in mind that the 
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affidavit should be liberally and broadly construed; that all 
that is required is that such a state of facts be set forth as 
will satisfy the Court of the good faith of the defendant in 
making his defense and that the defense is not of a frivo¬ 
lous or dilatory character. 

“The sufficiency of the defendant's affidavit setting 
up his grounds of defense, is now to be considered. In 
doing so it must be borne in mind that the rule depriv¬ 
ing a party under certain conditions, of his right to a 
trial by jury in the regular mode of the common law, 
ought to be strictly construed as regards the affidavit 
of the plaintiff, and liberally and broadly construed as 
regards the counter-affidavit of the defendant, for the 
just reasons stated by the Chief Justice of this court, 
in the opinion in a recent case, Lawrence vs. Ham¬ 
mond, 4 App. D. C., 467.” 

Gleason vs. Hoeke, 5 App. D. C., 4-5-6. 

“The rule and affidavit required, should in no case, 
* * * be so rigidly and strictly construed as to 

embarrass the defendant in availing itself of what 
may be regarded as a valid defense to the action. Nor 
should the affidavit, in any case, be tested as by a de¬ 
murrer to a plea. All that can in reason be required 
is, that such state of facts, in support of the defense 
pleaded, be set forth in the affidavit as will satisfy the 
court of the good faith of the defendant in making 
his defense, and that such defense is not of a frivolous 
or dilatory character. Further than this the court can¬ 
not go in restricting the defendant in the exercise of 
his right to contest the demand of the plaintiff.” 

Bailey vs. Dist. of Columbia, 4 App. D. C., 356-370, 
P- 370 - 

“If there be nothing in the general statement of the 
facts of defense to indicate or suggest evasion or stud¬ 
ied uncertainty of allegation or denial in matters plainly 




susceptible of clear and precise statement and if it 
appear by any reasonable or fair construction that the 
facts so generally stated would constitute a defense to 
the plaintiff’s action, in whole or in some part, the con¬ 
stitutional right of trial by jury must be accorded.” 

12 App. D. C., 161—St. Clair vs. Conlon, p. 163. 

“It must be borne in mind, that while the affidavit 
required of the plaintiff to entitle him to summary 
judgment under the rule, may be determined to be in¬ 
sufficient, the party is left to pursue his action in the 
regular way to trial and judgment, if he be entitled to 
it. But with the defendant the rule operates very dif¬ 
ferently. If his affidavit of defense be adjudged insuf¬ 
ficient for any cause, judgment goes against him in 
favor of the plaintiff, and he is concluded, without 
trial, and without an opportunity to produce his evi¬ 
dence to refute the claim of the plaintiff, or to make 
good his defense to the action. It would seem but reas¬ 
onable, therefore, that the rule, and the affidavit of 
defense required by it, should be liberally construed in 
favor of the party’s right to make and maintain his 
defense. The object of the rule, as applied to the de¬ 
fendant, is supposed to be to prevent sham and fictitious 
defenses, to the hinderance and delay of justice. There¬ 
fore, when the affidavit is sufficient to satisfy the court 
of the good faith of the defendant in making his de¬ 
fense, great strictness ought not to be required.” 

Lawrence vs. Hammond, 4 App. D. C., 474. 

« 

In the light of these decisions we will now take up the 
facts alleged and set forth in the affidavit. 

The appellant has alleged in his affidavit that the ele¬ 
vator in the leased building which was installed before his 
tenancy began was wrecked by reason of its improper con- 
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struction and without fault or negligence on his part. It is 
also alleged that by reason of this casualty the premises be¬ 
came untenantable. 


The Courts have defined a casualty as an accident, that 
which comes by chance, that which cannot be guarded 
against; an event, or accident which human prudence and 
foresight cannot prevent. 

“The word ‘casualty’ means accident that which 
comes by chance or without design or without being 
a foreseen contingency/’ 

Anthony & Co. vs. Karback, 64 Neb., 509. 

In construing “Actual destruction by accidental fire 
or other casualty” the Court said: “‘Casualty as 
used here means an accident, an event not to be fore¬ 
seen or guarded against.” 

Crystal Springs Co. vs. Cox, 47 Federal, 693. 

The above case was affirmed by the Circuit Court of 
Appeals and the definition given above adopted. 

49 Federal, 555. 

Unavoidable casualty defined in Ennis vs. Bldg. 
Assn, 102 Iowa, 520, as an “inevitable accident; event 
not to be foreseen or guarded against.” 

The court in defining “unavoidable casualty” after 
discussing ordinary repairs, says: “The term compre¬ 
hends only damage or destruction arising from super¬ 
vening and uncontrollable force or accident. By a 
strict definition, as applied to the subject-matter it 





signifies events or accidents which human prudence, 
foresight and sagacity cannot prevent.” 

Welles vs. Castles, 69 Mass., 323. 

“It is admitted that a casualty may be inevitable with¬ 
out happening by the act of God or by the public ene¬ 
mies of a country.” 

“By common acceptance, unavoidable accident means 
a casualty which happens when all the means which 
common prudence suggests have been used to pre¬ 
vent it.” 


Hodgson vs. Dexter, 12 Fed. Cases, 283. 

The question as to whether or not this occurrence was a 
casualty under the definitions above given, we submit, is 
one of fact to be determined by a jury after hearing evi¬ 
dence in the case and under proper instructions from the 
Court. 


It is also alleged in the affidavit of defense that by rea¬ 
son of this casualty the premises became untenantable. In 
deciding this question the age, class, character, locality of 
the building and the purpose for which it is to be used must 
be taken into account. The same repair and condition would 
not be required in a cottage as in a palace, nor in a black¬ 
smith shop as in a residence. 

“What is good repair and condition is to be consid¬ 
ered having regard to the class to which the demised 
tenement belongs and not with regard to the tenement 
alone.” 

Saner vs. Bilton, 7 Chanc. Div., 821. 


“Good tenantable repair is such repair, as having 
regard to the age, character, and locality of the house 
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would make it reasonably fit for the occupation of a 
reasonably minded tenant of the class who would be 
likely to take it.” 

“The character of the building must be taken into 
account.” 


Prodfoot vs. Hart, D. B. Div., 25, 42. 


Lord Esher in the same case in defining “habitable re¬ 
pair’ and “tenantable repair,” said: 

“They must both import such a state as to repair 
that the premises might be used and dwelt in not only 
with safety, but with reasonable comfort, by the class 
of persons by whom, and for the sort of purposes for 
which, they were to be occupied.” 

“The term ‘good repair’ is to be construed with 
reference to the subject-matter.” 

Payne vs. Haine, 16 Meeson & Welby, 541. 

It is also to be remembered that this building was to be 
used as a garage, was leased for this purpose, and the 
terms of the lease restricted the lessee in his use of the 
building to that purpose, as he covenanted that he would 
use the building only for the purpose of carrying on there¬ 
in an automobile garage business. This being so, the 
building would be untenantable if it could not be used for 
the purpose above named. In view of the construction 
given to the term “untenantable” we submit that this ques¬ 
tion is also one of fact and cannot be determined except 
after the introduction of evidence as to the surrounding cir¬ 
cumstances. 
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However in a case of this kind the facts as set forth in 
the affidavit of defense cannot be questioned or traversed 
and must be assumed to be true. 

“The court cannot question or traverse the truth of 
the facts stated in the defendant’s affidavit. Those 
facts the court is bound, for the purposes of securing 
to the defendant the right of trial to assume as true, 
and that, too, without reference to what the plaintiff 
may have stated in his affidavit. If the facts stated by 
the defendant, by any reasonable or fair construction, 
will constitute a defense to the action or claim of the 
plaintiff, within the scope of the pleas pleaded, it is 
the absolute constitutional right of the defendant to 
have that defense regularly tried and determined, in 
due course of judicial investigation. No rule, how¬ 
ever beneficial it may be thought to be, as means of 
preventing the use of sham or feigned defenses, or 
desirable for the expedition of business can deprive the 
defendant of this right.” 

Strauss vs. Hensey, 7 App. D. C., 289. 
Booth vs. Arnold, 27 App. D. C., 287. 

Therefore the following facts: (1) that the elevator was 
wrecked and became useless; (2) that this accident was a 
casualty; (3) that by reason of this casualty the premises 
became unfit for occupancy; (4) that the premises were 
untenantable without an elevator; and (5) that the lessors 
have not rendered the premises fit for occupancy; as alleged 
in the affidavit of defense must be assumed to be true by 
the Court and must be given a fair and liberal construction. 
The question then to be determined is whether or not these 
facts constitute a defense to the action? 

The case of John Morris Co. vs. Southworth, 154 Ill., 
127, is another case involving the construction of a lease 





containing a clause similar to the one in question. The 
lease in that case contained certain covenants requiring 
lessee to repair (excepting loss by fire, unless the fire was 
caused by the negligence of the lessee) and requiring lessee 
to deliver the premises at the end of the term in good con¬ 
dition (loss by fire and ordinary wear excepted). The 
said lease also contained the following covenant: 

“In case said premises shall be rendered untenantable 
by fire or other casualty, the lessor may, at his option, 
terminate this lease or repair said premises within 
thirty days, and failing so to do, or upon the destruc¬ 
tion of said premises by fire, the term hereby created 
shall cease and determine.” 

A boiler on said premises owned by the landlord, leased 
with the building, and used by the tenant, by reason of a 
defect in its construction exploded, causing a suspension of 
lessees business. 

In construing this lease and with reference to the acci¬ 
dent mentioned, the Court said: 

“There being neither negligence nor default shown 
on the part of the lessee, he will be presumed to have 
used the greatest degree of care and diligence commen¬ 
surate with the circumstances attending the business 
in which he was engaged. The burden of proving the 
converse of that presumption must rest on the lessor. 
By the terms of the lease a casualty which rendered 
the building untenantable for the entire purpose for 
which it was leased, and the option of repairing which 
within thirty days was reserved to the landlord, was one 
of the losses to be paid by the lessor. A casualty may 
be inevitable without happening by the act of God or 
caused by the public enemies of the country. Where 
the lessee is without negligence, and is presumed to have 
used the greatest degree of care the circumstances will 
permit, and an explosion such as this occurs, it is, as 
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to him, an inevitable casualty. The explosion must be 
regarded as the happening of a casualty causing dam¬ 
age to the building, etc., which, within the terms of the 
lease, was to be repaired by the lessor.” 

A similar case to the one under discussion is the case of 
Phillips vs. The Sun Dyeing, Bleaching and Calendering 
Co., io R. I., 458. I11 that case the lease contained the fol¬ 
lowing covenant: 

“In case the buildings on said premises or any part 
thereof shall be destroyed or damaged by accidental 
fire or other unavoidable casualty so that the same 
shall be rendered unfit for use and occupation, then, 
in such case, the rent reserved, or a just and propor¬ 
tionate part thereof according to the nature and extent 
of the injruy sustained shall be abated until the said 
premises shall have been duly repaired and restored by 
the lessor, his heirs or assigns.” 

The building leased was a factory and on the premises 
were two steam boilers. While these boilers were being 
used in the ordinary course and with a low fire they gave 
way and the factory could not be run for a period of 
three weeks. In its opinion in construing the lease the 
Court said: 

“The defendants also claim an abatement of the 
rent for the three weeks spent in replacing the broken 
boilers. They are entitled to such an abatement, if, 
within the meaning of the proviso, the rupture of the 
boilers was an ‘unavoidable casualty. The plaintiff 
contends that it was not a ‘casualty’ but an occurrence 
in the natural course of things. We think, however, 
that we are to interpret the words, not according to 
their strict and philosophical signification, which might 
defeat the intention of the parties, but rather in con- 
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formity with their popular every day acceptation, and 
that in accordance with such an interpretation, there 
was in the rupture of the boilers a degree of unex¬ 
pectedness, as of something unforeseen and not con¬ 
templated in the making of the contract, which makes 
it proper to regard it as an unavoidable casualty with¬ 
in the meaning of the proviso.” 

It follows from the foregoing discussion and the author¬ 
ities presented that the lease relieved the appellant from 
obligation to the appellees if the facts alleged in the affidavit 
are true and that the appellant is entitled to a trial by jury 
to determine the truth of the allegations. Therefore the 
Court committed error in granting appellees motion for 
judgment. 

It is therefore respectfully submitted that the judgment of 
the Supreme Court of the District of Columbia should be 
set aside and directions given to over-rule the motion for 
judgment and grant the appellant a trial by jury. 

Respectfully submitted, 

Andrew Wilson, 

James P. Schick, 
Attorneys for Appellant. 
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IN THE 


^ourt of ^ppeals, Jisirict of |^Iumbia 

October Term, 1913 . 


No. 2549, 


A. F. ENQUIST, Appellant, 

V8 . 

GEORGE A. DIDDEN and MARY C. DIDDEN, 

Appellees. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLEES. 


The question involved in this appeal is precisely the same 
as in No. 2548 between the same parties, the only differ¬ 
ence being the date of the institution of the suit. The facts 
in the case and the authorities apply equally to both cases. 






Statement of Case. 


This is a suit at law originally instituted in the Municipal 
Court by the appellees, George A. Didden and Mary C. Did- 
den, against the appellant, A. F. Enquist, to recover the sum 
of two hundred dollars, with interest thereon from the 1st 
day of December, A. D. 1912, for rent due and owing under 
a lease of premises occupied by the appellant (defendant), 
which said suit was removed by certiorari to the Supreme 
Court of the District of Columbia for trial. After the case 
had been docketed there, appellees (plaintiffs), on January 
29,1913, filed their declaration in the cause and their affidavit 
of merit, attaching thereto and making part thereof the 
lease under which the amount sued for was claimed, and 
on February 8, 1913, the appellant (defendant) filed his 
affidavit of defense (Rec., pp. 1 to 6). Thereafter, on 
February 15, 1913, plaintiffs filed motion for judgment for 
fflilur6 on the part of the defendant to file a sufficient afh- 
davit of defense (Rec. p. 7). The motion of the appellees 
for judgment was called for hearing by the justice on the 
day set in the motion, and judgment was granted by the 
court for the sum of two hundred dollars, with interest 
thereon from the 1st day of December, 1912, under rule 73 of 
the common-law rules of said court, from which judgment 
the defendant noted an appeal to this court (Rec., p. 8). 

Sufficiency of the Affidavit of Plaintiffs to Entitle Them to 

Judgment. 

The plaintiffs show by their affidavit, and the lease made 
part thereof (Rec., pp. 3-4), that the defendant is indebted 
to the plaintiffs in the sum of two hundred dollars, with in¬ 
terest thereon from the 1st day of December, A. D. 1912, 
being the instalment of rent due under a certain lease be¬ 
tween the assignor of the plaintiffs, Albert Cary, and the 
defendant; that the defendant executed a lease with one 
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Albert Cary, assignor of the plaintiffs, whereby said Cary 
leased to the defendant, and the defendant leased from said 
Cary, sublot No. 61, square 630, otherwise known as prem¬ 
ises 425, 427, and 429 New Jersey avenue northwest, for a 
period of five years, at and for the rental of $11,700, payable 
in monthly instalments, in advance, of $150 on the execu¬ 
tion of the lease, as the first instalment, in advance, and a 
like sum on the first day of each ensuing month thereafter 
until September 1, 1912, $200 on September 1, 1912, as the 
seventh instalment, in advance, and a like sum on the first 
day of each ensuing month; that on the 31st day of May, 
1912, the said Albert Cary assigned in writing, under seal, 
all his interest under said lease to George A. Didden and 
Mary C. Didden, the plaintiffs named in the declaration 
filed therewith; that the defendant received due notice of 
(lie said assignment of the said lease, after which the defend¬ 
ant paid the fourth to the ninth instalments of rent due to 
the plaintiffs, but that the instalment of rent due on the 
1st day of December, 1912, has not been paid and the same 
is due; that demand has been made for the said rental due 
under the terms of the said lease on the 1st day of December, 
1912, but the defendant refused to pay the same, and that 
there is due and owing from the defendant to the plaintiffs 
the sum of two hundred dollars, with interest thereon from 
the 1st day of December, 1912, exclusive of all set-offs and 
just grounds of defense; that by the lease made part of the 
said affidavit (Rec., p. 4), entered into on the 27th day of 
February, 1912, it is specifically provided that the rental 
of said building should be two hundred dollars per month 
from and after September 1, 1912, and the said appellant 
(defendant), in the second part of said lease, covenanted, 
promised, and agreed, “That at the end of said lease he 
would peaceably and quietly deliver up the said premises in 
as good condition as the same are now, reasonable wear and 
tear thereof and damage by the elements excepted,” it being 

SPECIFICALLY PROVIDED IN SAID LEASE AS FOLLOWS: “It 

being understood and agreed that the party of the second 
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part is to make all necessary repairs to said premises during 
the term aforesaid, and the party of the first part is to make 
repairs only to the roof of said premises, party of the second 
part to make all repairs to elevator, pump, and fixtures. 
And it is further agreed that in the event the premises 
hereby demised be so injured by fire, the elements, or other . 
casualty as to be rendered untenantable, the rent dwnng 
the time the said premises shall so remain unfit for occu¬ 
pancy shall cease, but shall begin again as soon as the build¬ 
ing is rebuilt or repaired, which said rebuilding or repairing 
of said premises shall be done with reasonable speed. If 
said premises shall be totally destroyed by fire, the elements, 
or other casualty, then this lease shall cease and determine 
from the date of the payment of the rent to the date of the 
fire or casualty. 

Insufficiency of Affidavit of the Defendant. 

The defendant by his affidavit (Rec., p. 6) admits the 
execution of the lease dated the 27 th day of February, 1913 , 
whereby Albert Cary leased to him the said premises, and 
says that until the suit was filed he had no knowledge or 
notice that said Albert Cary had assigned the said lease; that 
on the 24 th day of November, 1912 ,the elevator in the build¬ 
ing on the aforesaid premises, which had been erected 
and constructed prior to his occupancy, without fault, negli¬ 
gence or carelessness on his part, or on the part of his 
agents by reason of its improper cbnstruction was wrecked 
and became entirely unfit for use, and that by reason of 
said casualty said premises became untenantable and unfit 
for occupancy without an elevator; that said lessors have 
not rebuilt or reconstructed said elevator as required by the 
lease, and that said premises have remained untenantable 
from said date, November 24 , 1912 . 
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ARGUMENT. 

The appellant by his affidavit attempts to set up two de¬ 
fenses, neither of which has any merit or is sufficient 
to defeat the right of the appellees to judgment for the 
amount sued for. He claims first, that until suit was filed 
he had no knowledge or notice that the lease had been 
assigned to the plaintiffs; second, that the elevator in the 
building which had been erected and constructed prior to 
his occupancy, without fault, negligence, or carelesseness on 
his part, or on the part of his agent, was wrecked and became 
entirely unfit for use, and that bv reason of said damage the 
said premises became untenantable and unfit for occupancy. 

The appellant being in possession under a landlord and 
tenant agreement, which had been assigned to the ap¬ 
pellees, who succeeded to all the rights of the original lessor, 
the tenant was not at liberty to controvert the title of the 
original lessor or of the assignee of the lessor. 

Although the affidavit of the plaintiffs sets up that the 
defendant received due notice of the written assignment of 
the lease, yet there was no obligation on the part of the plain¬ 
tiffs to give him such notice as the Code, section 1234, spe¬ 
cifically provides: 

“Assignee of Reversion .—The grantee or assignee 
of the reversion of any leased premises shall have the 
same right of action against the lessee, his personal 
representatives, heirs or assigns, for rent or for any 
forefeiture or breach of any covenant in the lease, 
which the grantor or assignor might have had; and 
the assignee of the lessee shall have the same rights 
of action against the lessor, his grantee, or assignee, 
upon any covenants in the lease which the lessee 
might have had against the lessor. ,, 

And section 433 of the Code provides: 

“All non-negotiable written agreements for the pay¬ 
ment of money, including non-negotiable promissory 



notes, or for delivery of personal property, all open 
accounts, debts and demands of a liquidated char¬ 
acter * * * may be assigned in writing so as 

to vest in the assignee a right of action to sue for 
same in his own name.” 

“A tenant can not dispute the title of his landlord 
either by setting up a title in himself or a third 
person during the existence of the tenancy. He can 
not change the character of the tenure by his own 
act merely, as his possession is the possession of the 
landlord.” 

McFarlane vs. Kirby, 28 App. D. C., 391 . 

» : (I . 
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The estoppel against the tenant may be set up not only 
in favor of the landlord, but also in favor of persons deriving 
their title from the landlord. 

Lucas vs. Brooks, 18 Wall., 436 . 

An examination of the lease will disclose that the obliga¬ 
tion to repair the elevator is upon the tenant (appellant). 
The lease (Rec., p. 4 ) specifically provides, “That the party 
of the second part is to make all repairs to elevator, pump 
and fixtures.” The lease further provides, “that in the 
event the premises be so injured by fire, the elements, or other 
casualty, as to be untenantable, the rent during the time 
the premises shall so remain unfit for occupancy shall cease, 
but shall begin again as soon as the said building is rebuilt 
or repaired.” There is no provision that in the event of 
the elevator becoming wrecked or unfit for use that the rent 
should cease; it provides solely for destruction of the prem¬ 
ises, and not to the elevator, fixtures or contents therein. 
The intent of the parties to the lease is clearly shown by the 
provision in the lease that the tenant (appellant) shall make 
all repairs to elevator, pump and fixtures. 

“There is at common law, no implied covenant by 
a lessor that the leased premises are in good repair 
or fit for the intended use. Where a lessee covenants 



to keep old premises in repair, his obligation is to 
first put them in repair and then keep them so ” 
Keroes vs. Richards, 28 App. D. C., 31 l! 

“There is no implied warranty in the letting of 
a house that it is safe and fit for occupation, and in 
tfie absence of an express warranty, the rule of caveat 
emptor applies; and it is for the lessee to make the 
examination necessary to determine whether the 
premises are in safe condition and adapted to the 
purpose of his occupation.” 

Howell vs. Schneider, 24 App. D. C., 532 . 

547 nd the Chief Justice in deciding this case said, at page 

“There is no covenant in the contract of lease 
which the lessees accepted in this case, and the law is 
well settled that there is no implied warranty in the 

tion ” R ° f 8 h ° USe that ]t is Safe and fit for occupa- 

And at page 549 the court said: 

The mere fact that a careful inspection of the 
premises would have disclosed the defect is not suffi- 

cient. The tenant is charged with that duty on his 
own behalf.” J 

The contention of the defendant (appellant) that the 
premises became untenantable by reason of the fact that the 
elevator became wrecked and became entirely unfit for use is 
not a good defense to the suit for rent for three reasons: 
First, the duty devolved upon the tenant (appellant) under 
the terms of the lease to keep the elevator in repair; second. 

. under the law the duty devolved upon the tenant (appel¬ 
lant) to determine whether the premises, including the 
elevator, were in safe condition and adapted to the purpose 
of his occupation at the time of the leasing of the said 
premises, and thereafter to keep them in proper 
condition; and third, the fact that the elevator be- 
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came wrecked and entirely unfit for use is not such 
a destruction of the premises as is provided for by the 
lease, which provides, “That in the event the premises hereby 
demised be so injured by fire, the elements, or other casu¬ 
alty ” It does not provide, “If the elevator or other x- 
tures should be injured.” It refers exclusively to the prem¬ 
ises and in the same clause the word building is specifically 
mentioned, for it says, “If the said premises shall become 
unfit for occupancy the rent shall cease but shall begin again 
as soon as the building is repaired,” making no mention 
whatever of the said elevator or other fixtures becoming 

damaged or destroyed. T t> a q iq *i,„ 

In the ease of Harris vs. Corlies et al„ 2 L. R A., 349 , the 

court found that the basement became so damp and wet an 
unhealthy as to be untenantable and unfit for use by thede- 
fendant in its business by reason of water percolating 
oozing through and under the walls of said basement from 
the exterior of said building. And the court said: 

“The sole question is whether under these facts, 
the basement was rendered untenantable by - ‘ 
ments’ within the meaning of the lease. The term, 
‘elements’ and ‘damages by the elements’ are some¬ 
what uncertain and indefinite expressions; an ver> 
little aid will be derived from resorting to any tech¬ 
nical or scientific discussion of the meaning of the 
word ‘elements.’ We should rather look to see if 
the word has any fixed and accepted meaning in t 
language of leases and take the contract by its fou 
comers and try to ascertain how; such an expression 
would be ordinarily understood by conveyancers and 
£ 5 “ men * * * The lease also contains a 

covenant on the part of the lessee to surrender the 
premises in as good condition as the 
in when the occupation began, reasonable wear and 
ear treasonable and careful use thereof and destruc¬ 
tion by fire or the elements excepted The lease con¬ 
tains no covenant on the part of the lessor to ma 
repairs except those above quoted, hence he was not 
bound to do so, much less to make improvements or 










betterments. The policy of the law being to require 
the tenant before he takes the lease to examine the 
premises and elect once for all whether they will suit 
his purpose.” 

And the court further said: 

“W hile the finding is silent on the subject, it is 
fair to assume that the percolation of water into the 
basement was not the result of any extraordinary or 
unusual occurrence such as a flood or freshet; or of 
any cause originating subsequent to the demise, but 
was the natural result of a cause fully existing at and 
prior to the date of the lease, such as the wet and 
springy character of the soil on which the building 
was erected or that adjacent, or some inherent defect 
in the plan of its structure as the lack of proper drains 
to carry off the water from the oozing springs.” 

And also said: 

“We think the language of the lease refers only 
to some sudden, unusual or unexpected action of the 
elements, such as floods, tornadoes or the like, extra¬ 
ordinary disasters not expected by either party, the 
efficient cause of which originated after the term 
began, which either destroyed the building or left 
it in a materially and essentially worse condition 
than it was when it was leased. We think this is 
substantially the sense in which such expressions in 
leases have always been used and in which they 
would now be understood by business men in execut¬ 
ing such contracts.” 

The lease here provides: “In the event the premises be so 
injured by fire, the elements or other casualty as to be ren¬ 
dered untenantable.” 

An examination of Worcester’s Dictionary gives the mean¬ 
ing of casualty as an unforeseen accident, or event, or mis¬ 
fortune. This is not claimed by the defendant in his affi¬ 
davit of defense, for he says, “That the elevator by reason 
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of its improper construction was wrecked and became en¬ 
tirely unfit for use,” but he does not claim it as the result 
of fire, the elements, or other casualty. 

“Damage by fire is a well-understood term. Dam¬ 
age by the elements or other causes as to be unten¬ 
antable applies only to cases where the building be¬ 
comes untenantable by reason of some sudden and 
unexpected calamity, and not by mere failure to 
repair.” 

Hatch vs. Stamper, 42 Conn., 28 . 

“The lease provided that the rent should cease if 
the premises became untenantable by fire or other 
casualty. The building became untenantable in con¬ 
sequence of a greater portion of it being taken down 
to conform to an order of the Government to widen 
the street on which it was situated. It was held that 
this was not a casualty within the provision of the 
1G8.S6 ^ 

Mills vs. Baker, 24 Wend. (N. Y.), 254 . 

“Casualties in a lease upon injury or destruction 
from which there is to be an abatement of rent, mean 
events or accidents which human foresight, prudence 
and sagacity cannot prevent and do not include in¬ 
jury from the failure of the landlord to repair.” 

Welles vs. Castles, 3 Gray (Mass.), 323 . 

It is respectfully submitted that the appellant’s position 
is wholly without merit, and that the judgment of the court 
below should be affirmed. 

In the case of Chapman vs. Coal Co., 11 Apps. D. C., 386 , 
this court held: 

“That while great strictness is not required of a 
defendant in his affidavit of defense under the 73 d 
rule of the Supreme Court of the District, he cannot 
be permitted to evade the rule by making vague and 
indirect statements in his affidavit, and that while 
an affidavit of defense will be sufficient which shows 
a defense set forth in good faith, yet it cannot be per- 
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mitted that the defendant should be allowed to evade 
the rule which was intended to promote the speedy 
administration of justice and should therefore re¬ 
ceive reasonable construction to effect that purpose.” 

JOSEPH I. WELLER, 
ALEXANDER WOLF, 

Attorneys for Appellees. 
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